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Pro te s t  by  f i r m  n o t  i n  l i n e  f o r  t h e  award 
i f  t h e  p r o t e s t  were to  be s u s t a i n e d  is 
d i s m i s s e d ,  s i n c e  t h e  p r o t e s t e r  does n o t  
h a v e  t h e  r e q u i s i t e  d i r e c t  a n d  s u b s t a n t i a l  
i n t e r e s t  i n  t h e  c o n t r a c t  award t o  b e  con-  
s i d e r e d  a n  i n t e r e s t e d  p a r t y  u n d e r  GAO B i d  
P r o t e s t  R e g u l a t i o n s .  

P r o t e s t  based on p o t e n t i a l  awardee 's  u s e  
of p ro tes te r ' s  e m p l o y e e s  is e s s e n t i a l l y  a 
d i s p u t e  b e t w e e n  p r i v a t e  pa r t i e s  w h i c h  is 
n o t  f o r  c o n s i d e r a t i o n  u n d e r  GAO B i d  
Protest  R e g u l a t i o n s .  

GAO has  no  a u t h o r i t y  t o  d e t e r m i n e ,  i n  
c o n n e c t i o n  w i t h  a b i d  p r o t e s t ,  wha t  
i n f o r m a t i o n  m u s t  be d i sc losed  by g o v e r n -  
m e n t  a g e n c i e s .  The  p r o t e s t e r ' s  recourse, 
i f  i t  b e l i e v e s  i n f o r m a t i o n  has  b e e n  w i t h -  
h e l d  i m p r o p e r l y ,  is t o  p u r s u e  t h e  d i s -  
c l o s u r e  remedies p r o v i d e d  by t h e  Freedom 
of I n f o r m a t i o n  A c t .  

A u t o m a t e d  S e r v i c e s ,  Inc. ( A S I ) ,  p r o t e s t s  t h e  award o f  a 
c o n t r a c t  t o  Downes G r o u p / R a i l  Trac Associates (Downes )  u n d e r  
r e q u e s t  for proposals ( R F P )  N o .  FERC-85-R-001 i s s u e d  by  t h e  
Federal  E n e r g y  R e g u l a t o r y  Commiss ion  (FERC) fo r  information 
management  s e r v i c e s .  

W e  d i s m i s s  t h e  p r o t e s t .  

F o u r  p r o p o s a l s ,  i n c l u d i n g  A S I ' S  p r o p o s a l ,  were r e c e i v e d  
i n  r e s p o n s e  t o  t h e  s o l i c i t a t i o n .  ASI, t h e  i n c u m b e n t  con-  
t r a c t o r ,  a l l e g e s  t h a t  a s  a p r e r e q u i s i t e  t o  award, FERC 
i m p r o p e r l y  r e q u i r e d  Downes t o  h i r e  c e r t a i n  AS1 e m p l o y e e s .  
A S 1  be l ieves  t h a t  FERC a s s i s t e d  Downes i n  m e e t i n g  t h i s  
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c o n d i t i o n  by g i v i n g  Downes n o t i c e  of award ( s u b j e c t  t o  
h i r i n g  t h e  A S 1  p e r s o n n e l )  p r i o r  t o  n o t i f y i n g  AS1 of t h e  
i n t e n d e d  a w a r d  so t h a t  Downes c o u l d  r e c r u i t  t h e  A S 1  
p e r s o n n e l  a n d  o b t a i n  l e t t e r s  of commitment  f r o m  them a s  
r e q u i r e d  by FEHC. Based  o n  t h i s ,  AS1 c o n c l u d e s  t h a t  t h e  
" i n t e g r i t y  of t h e  c o m p e t i t i v e  p r o c u r e m e n t  p r o c e s s  was 
compromised"  a n d  t h e  f i r m  r e q u e s t s  t h a t  t h e  r e q u i r e m e n t  be 
recornpe tea. 

FERC i n i t i a l l y  a r g u e s  t h a t  AS1 is n o t  a n  i n t e r e s t e d  
p a r t y  to  p r o t e s t  t h e  award t o  Downes b e c a u s e  AS1 would  n o t  
be l i n e  f o r  award e v e n  i f  i t s  p r o t e s t  is u p h e l d .  I n  t h i s  
r e g a r d ,  YEKC p o i n t s  o u t  t h a t  AS1 is t h e  t h i r d  r a n k e d  a n d  
h i g h e s t  p r i c e d  o f f e r o r  of f o u r  o f f e r o r s .  

Under  o u r  Bid Protest  R e g u l a t i o n s ,  4 C.F.R. s 21.l(a) 
( 1 9 8 5 1 ,  a p a r t y  m u s t  be " i n t e r e s t e d "  i n  o r d e r  t o  h a v e  i t s  
p r o t e s t  c o n s i d e r e d  by  our  O f f i c e .  D e t e r m i n i n g  w h e t h e r  a 
p a r t y  is s u f f i c i e n t l y  i n t e r e s t e d  i n v o l v e s  c o n s i d e r a t i o n  of a 
p a r t y ' s  s t a t u s  i n  r e l a t i o n  t o  t h e  p r o c u r e m e n t .  - S e e  Winq 
M a n u f a c t u r i n g ;  S i m u l a t o r s  L i m i t e d ,  1 n c . - - R e c o n s i d e r a t i o n ,  
B-213046.3 e t  a l . ,  Aug. 1 7 ,  1 9 8 4 ,  84-2 C.P.D. 11 1 8 7 .  

Here, A S 1  a s se r t s  t h a t  i t  is a n  i n t e r e s t e d  p a r t y  t o  
t h i s  p r o c u r e m e n t  b e c a u s e  " t h e r e  is no a s s u r a n c e  t h a t  t h e  
s e c o n d  [ r a n k e d ]  o f f e r o r  would  be a w a r d e d  t h e  c o n t r a c t "  a n d  
because FERC p r e s u m a b l y  c o u l d  r e q u i r e  t h e  s e c o n d  r a n k e d  
o f f e r o r  t o  h i r e  AS1 e m p l o y e e s .  We f i n d  t h e s e  a s s e r t i o n s ,  
b a s e d  s o l e l y  on  s u p p o s i t i o n ,  too t e n u o u s  t o  support a f i n d -  
i n g  t h a t  A S 1  is a n  i n t e r e s t e d  p a r t y  to  c h a l l e n g e  t h e  award 
h e r e .  As A S 1  h a s  n o t  c o n t e s t e d  t h e  a c c e p t a b i l i t y  of t h e  
second r a n k e d  o f f e r o r  o r  c h a l l e n g e d  t h e  p r o p r i e t y  of t h e  
e v a l u a t i o n  o f  i t s  own p roposa l ,  w e  h a v e  no  r e a s o n  t o  
b e l i e v e  t h a t  AS1 would  be i n  l i n e  f o r  award  i f  i t s  p ro te s t  
were s u s t a i n e d .  
R e c o n s i d e r a t i o n ,  B-220646.2,  Mar. 2 4 ,  1 9 8 6 ,  86-1 C.P.D. 
11 289; N a t i o n a l  C a p i t a l  Medical F o u n d a t i o n ,  I n c . ,  
B-215303.5,  J u n e  4, 1985, 85-1  C.P.D. 11 6 3 7 .  

- See E a s t m a n  Kodak Co.--Request  for 

I n  a n y  e v e n t ,  i t  is n o t  i n h e r e n t l y  improper o r  u n u s u a l  
f o r  a p r o s p e c t i v e  awardee t o  r e c r u i t  some number o f  a n  
i n c u m b e n t  c o n t r a c t o r ' s  e m p l o y e e s  i n  s e r v i c e  t y p e  c o n t r a c t s .  
G e m  S e r v i c e s ,  I n c . ,  5 -217038 .2 ,  Feb .  7 ,  1 9 8 5 ,  85-1 C.P.D. 
ql 159.  Our  i n  camera r e v i e w  o f  Downes' proposal shows  t h a t  
Downes p r o p o s e d  u s i n g  A S 1  p e r s o n n e l  i n  v i r t u a l l y  a l l  ' 'key" 
s t a f f  p o s i t i o n s .  W h i l e  AS1 a l l eges  t h a t  FERC required 
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Downes t o  h i r e  A S 1  p e r s o n n e l  i n  a d d i t i o n  t o  t h o s e  
Downes p r o p o s e d  a s  a c o n d i t i o n  t o  award a n d  a s s i s t e d  Downes 
i n  r e c r u i t i n g  t h e s e  p e r s o n n e l ,  t h e  a g e n c y  s p e c i f i c a l l y  
d e n i e s  t h e s e  a l l e g a t i o n s  a n d  Downes asserts t h a t  o n  i ts own 
i n i t i a t i v e  i t  r e c r u i t e d  AS1 p e r s o n n e l .  A t  b e s t ,  ASI's a l l e -  
g a t i o n  i n v o l v e s  a q u e s t i o n  of improper b u s i n e s s  p r a c t i c e s  by 
Downes, n o t  by  t h e  g o v e r n m e n t .  As s u c h ,  i t  is a d i s p u t e  
b e t w e e n  p r i v a t e  p a r t i e s ,  w h i c h  w e  w i l l  n o t  c o n s i d e r  u n d e r  
o u r  B i d  P r o t e s t  R e g u l a t i o n s .  G e m  S e r v i c e s ,  I n c . ,  
B-217038.2,  s u p r a .  

AS1 a l s o  c o m p l a i n s  t h a t  FERC i m p r o p e r l y  omi t ted  f rom 
ASI's c o p y  of t h e  a d m i n i s t r a t i v e  r epor t  a c o p y  of Downes' 
p r o p o s a l  a n d  t e c h n i c a l  e v a l u a t i o n  d o c u m e n t s .  AS1 b e l i e v e s  
t h a t  t h e s e  d o c u m e n t s  would  h a v e  b e e n  u s e f u l  i n  t h e  d e v e l o p -  
m e n t  o f  i t s  p r o t e s t .  GAO h a s  no  a u t h o r i t y  t o  de te rmine ,  i n  
c o n n e c t i o n  w i t h  a b i d  p r o t e s t ,  w h a t  i n f o r m a t i o n  m u s t  be d i s -  
closed by  g o v e r n m e n t  a g e n c i e s .  RCA S e r v i c e  Company, 
8-219636,  Nov. 4 ,  1 9 8 5 ,  85-2 C.P.D. TI 518.  A p ro t e s t e r ' s  
so le  r e c o u r s e ,  w h e r e  i n f o r m a t i o n  is n o t  f u r n i s h e d ,  is t o  
p u r s u e  t h e  r e m e d i e s  p r o v i d e d  u n d e r  t h e  Freedom o f  
I n f o r m a t i o n  A c t .  RCA S e r v i c e  Company, B-219636, s u p r a .  We 
h a v e ,  h o w e v e r ,  r e v i e w e d  t h e s e  d o c u m e n t s  i n  camera a n d  o u r  
d e c i s i o n  is based upon  t h e  e n t i r e  r e c o r d T n o t  j u s t  t h o s e  
p o r t i o n s  p r o v i d e d  t o  t h e  p ro tes te r .  

The p ro t e s t  is d i s m i s s e d .  

Depu ty  Associate 
G e n e r a l  C o u n s e l  




